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Introduction

The African Commission on Human and Peoples’ Rights (ACHPR) of the African Union (AU)
undertook a fact-finding mission to Zimbabwe from 24 to 28 June 2002. Authorisation for this mission
was given at the 29th Ordinary Session of the African Commission, held in Libya, Tripoli, following
what the mission report describes as widespread reports of human rights violations in Zimbabwe.

The mission was led by the Vice Chairperson of the African Commission Commissioner Jainaba
Johm. She was accompanied by Commissioner N. Barney Pityana, the Commissioner with
responsibility for Zimbabwe, and Mrs Fiona Adolu, a legal officer with the Secretariat of the African
Commission.

The mission was received by the President of Zimbabwe, the Government and relevant ministries
and held meetings with a wide range of people, including the Chief Justice, the Speaker of
Parliament, lawyers, farmers, trade unionists, political parties, churches, academics, the press and
several NGOs, including womens’” organisations.

Although the mission’s visit was confined to Harare, mission members were satisfied that they
were able to meet the full spectrum of the social and political players in the country. The team concluded
that there was enough evidence placed before us to suggest that, at the very least during the period under
review (viz. from 2000), human rights violations occurred in Zimbabwe and that Government cannot wash
its hands from responsibility for all these happenings.

From its conclusions and findings, the mission produced recommendations under the following
headings:
* National Dialogue and Reconciliation
e Creating an Environment Conducive to Democracy and Human Rights
Independent National Institutions
The Independence of the Judiciary
A Professional Police Service
The Media
Reporting Obligations to the African Commission

The report of the Fact-Finding Mission was adopted by the African Union at its Summit on 31
January 2005. Following this, the Zimbabwe Human Rights NGO Forum (the Forum), a coalition of
16 human rights non-governmental organisations working for the elimination of organised violence
and torture in Zimbabwe, undertook an audit of the recommendations of the mission to monitor
the compliance or otherwise of the state with the recommendations. This report is the outcome of
that process.

The Forum would like to express its sincere appreciation to the contributors who have produced a
frank analysis of the status of the important recommendations of the Fact-finding Mission. They are
the Media Monitoring Project of Zimbabwe (MMPZ), the National Association of Non-Government
Organisations (NANGO), the Human Rights Trust of Southern Africa (SAHRIT) and the Zimbabwe
Lawyers for Human Rights (ZLHR). Thanks also to Chaz Maviyane-Davies for the cover image
design.

While the mission did not record a recommendation on civil society, it referred to the dynamic and
diverse civil society formations in Zimbabwe and to their essential role in upholding of a responsible
society and for holding Government accountable. We have therefore included a chapter on the work of
NGOs in Zimbabwe, in the context of the recommendations of the mission.



On National Dialogue and Reconciliation

Further to the observations about the breakdown in trust between government and
some civil society organisations especially those engaged in human rights advocacy,
and noting the fact that Zimbabwe is a divided society, and noting further, however,
that there is insignificant fundamental policy difference in relation to issues like land
and national identity, Zimbabwe needs assistance to withdraw from the precipice.
The country is in need of mediators and reconcilers who are dedicated to promoting
dialogue and better understanding. Religious organisations are best placed to serve
this function and the media needs to be freed from the shackles of control to voice
opinions and reflect societal beliefs freely.

Context

As Zimbabwe entered 2005, the need for national dialogue and reconciliation was more apparent
than ever. By the end of 2004, the ruling party (ZANU PF) had emerged from a bruising succession
battle in which some of its key leaders had fallen victim, and in which a continuing legacy of
internal ethnic struggles marked its politics. The language of desertion, betrayal, treachery and
lack of patriotism remained the staple fare of ZANU PF’s characterisation of perceived enemies
within and outside the ruling party. Additionally, President Robert Mugabe persisted in his
belief that the main opposition party, the Movement for Democratic Change (MDC), carried an
external, foreign agenda, and did not qualify as a ‘national” political entity. This location of the
MDC outside a legitimate national discourse provided the pretext for Mugabe’s continual refusal
to accept the need to engage in a constructive dialogue with the political opposition. It also set
the context for the international dimension of Mugabe’s political message, which had emerged
in the 2000 general election, marked the 2002 presidential election, and would once again be the
refrain in the 2005 general election. This message constructed the political battle in Zimbabwe as
essentially over the land question, and between a liberation movement and its former colonial
oppressor. As Mugabe stated in December 2004: ‘Leave us alone Blair with our own property.
Britain belongs to the British and America to the Americans, so why worry about our country?”
(Herald, 24 February 2005). Mugabe felt strengthened after the succession battle of December
2004, which saw his preferred candidate for the deputy presidency of his party, Joyce Mujuru,
emerge the winner, thus consolidating his own hold on power.

The president of the opposition MDC, in contrast, pressed for an urgent dialogue between the
two major parties. In a desperate plea in December 2004, Morgan Tsvangirai addressed Mugabe
and his leadership:

To the new ZANU PF leadership, I welcome you with the same old message. I am still holding
out the olive branch. An opportunity for a rapid turnaround of our fortunes is still possible.
Zimbabwe requires a soft landing.

May I call, once again, for a search for a political solution before it is too late. We must
check our national transition in order to realise a win-win situation. There is no way out
of the crisis ... we remain deeply concerned that the grass is now so dry that any form of
carelessness, in particular within the next two to three months, could lead to an inferno.
(Daily Mirror, 8 December 2004.)

For the opposition there seemed little alternative to peaceful national dialogue at the end of 2004.
Having suffered continuous brutalisation from various state agencies, two major election defeats
under laws and conditions that precluded a free and fair poll, persistent marginalisation and



demonisation in the public broadcasting system, as well as a series of strategic blockages and
blunders on its own part, the path of peaceful talks now seemed the only way forward. Confronted
with a determined authoritarian state, with vast repressive capacity and an undiminished will
to deploy coercion, the MDC expended its lobbying efforts in the region and internationally in
attempts to push the ruling party into a national dialogue. The South African government, the
key regional player in the Zimbabwean debate, and SADC (the Southern African Development
Community), officially shared this objective, even as President Mbeki’s policy of ‘quiet diplomacy’
provided essential solidarity for the embattled Zimbabwean government. For the South African
government the primary imperative for much of the Zimbabwean crisis has been to ensure a stable
state in Zimbabwe. In the analysis of the Mbeki Government this strategy has centred largely on
a reformed ZANU PF engaging the weaker MDC in a national dialogue that would maintain the
opposition in a subordinate position. From the South African government'’s perspective the MDC
remains an unreliable factor, with no capacity to engage and control the Zimbabwean armed
forces, and with too close a relationship to the western concept of ‘regime change’, yet with a
clear national base within Zimbabwe. The central problem with the Mbeki strategy, however, has
been the intransigent figure of Robert Mugabe, and key forces of support around him, who have
consistently refused to provide the reform scenario that could justify ‘quiet diplomacy’. Against
such an entrenched unwillingness on the part of such recalcitrant forces within ZANU PF, the
hope for a new dispensation of reconciliation politics in Zimbabwe has remained elusive.

At this stage it is worthwhile recalling the conditions that brought about earlier periods of
reconciliation and national dialogue in post-colonial Zimbabwe. In 1980, on the basis of the 1979
Lancaster House agreement, Zimbabwe declared a policy of national reconciliation with its former
settler adversaries. This policy was determined largely by the combination of national, regional
and international factors that gave rise to the compromises of the Lancaster House agreement.
Also, the internal dynamics of the politics of the liberation movements necessitated a period of
stabilisation for ZANU PF to establish its control of the state and for Mugabe to consolidate his
power within the party. However, while the policy of reconciliation resulted in a temporary peace
between the nationalists and their former white settler adversaries, it was also a period in which
the ZANU PF government established its pre-eminence over its rival PF-ZAPU as the party of
government. The Gukurahundi moment represented the modality for such a consolidation, while
its denouement, the 1987 Unity Accord, represented the legal framework for the incorporation and
subordination of a former liberation rival. Thus, while the language of reconciliation was used
to construct the interregnum relation with the former settler forces, the discourse of unity was
the preferred appellation for the hegemony of ZANU PF over PF-ZAPU (Barnes, 2004). In both
the policy of reconciliation and the Unity Accord, however, the common denominator was the
consolidation of party/state rule by ZANU PE. From the point when the continued rule of ZANU
PF was threatened in the late 1990s, the policy of reconciliation was discarded, and the notion of
national unity and belonging defined and applied in increasingly selective and repressive terms.
Clearly, any notion of establishing a renewed period of reconciliation politics and national dialogue
must recognise these concepts as intense arenas of struggle and the basis for future consolidation.

Clarity over this issue is necessary to understand the present unwillingness of the ruling party
to engage in such a national process. The Mugabe regime has consolidated its hold, both on state
power and central economic resources. It is, therefore, highly unlikely that the regime will engage
in any political opening up that could threaten its central power base. The basis of its power has
been constructed through a large measure of coercion and violence against its citizenry, a long-
term feature of liberation movement mobilisation structures. The ruling party has little proclivity,
or indeed capacity, to shift the basis of its rule to a more consensual model of governance. The
hope that the general election of 2005 would provide the basis for a renewed national dialogue
and an opening for a renewed national and international legitimacy for the Mugabe Government



was always stacked against a plethora of obstacles, not the least of which was the ruling party’s
consistent use of violence as an election strategy. As Kriger has pointed out:

Organised violence and intimidation of the opposition, albeit of varying intensity, has
been a recurrent strategy of the ruling party before, during and after elections to punish
constituencies that dared oppose it. ... Besides coercion, ZANU (PF) has also engaged in
a political discourse that demonises its key opponents as reactionary, subversive, and often
stooges of whites and|or foreigners. (Kriger, 2005, 2.)

Election 2005

Itis against this background that the 2005 general election needs to be understood. All the political
forces engaged in the Zimbabwean crisis had particular hopes and agendas around this election.
ZANU PF hoped that the election would provide the vehicle through which it would settle its
legitimacy problems at both national and international levels, while consigning the opposition
MDC to an increasingly irrelevant role. To carry out this objective, ZANU PF proclaimed its
official agreement to the SADC electoral guidelines agreed in Mauritius in 2004, while applying
their provisions at little more than cosmetic levels in practice. Two reports on the pre-election
conditions in the country provided little cause for hope. A report by the Zimbabwe Lawyers for
Human Rights concluded:

The submissions and conclusions drawn in this report present a picture that Zimbabwe
has failed, on most accounts, to ensure a free and fair electoral process in the run up to the
polling date of 31 March 2005. Although some efforts have been made to consider the SADC
Principles, most are merely cosmetic. In view of the legislative framework, there is still a
long way to go and much work to be done before such aspirations are realised. (Zimbabwe
Lawyers for Human Rights, 2005, 29.)

A report by the Zimbabwe Human Rights Forum also found little to celebrate in Zimbabwe’s
pre-election conditions:

Much of the damage to the democratic process has already been done. The chief culprit this
time around, ahead of violence and the closure of democratic space, is the politicisation of food
handouts. (Zimbabwe Human Rights NGO Forum, 2005a, 17.)

Notwithstanding the unfavourable electoral conditions, the opposition MDC entered the
election race, after initially suspending its involvement in August 2004, until the Zimbabwean
Government had shown sufficient adherence to the SADC norms and standards. The official
reason given by the MDC for rescinding its suspension decision was that during consultations,
its membership expressed an overwhelming resolve to participate. It is more likely, however,
that the MDC'’s decision to participate was based on several other factors, namely, the absence
of a viable alternative strategy to engage the regime, the possibility that abstention could have
split the party and pressure from regional and international governments. For SADC in general
and the South African Government, the election was an opportunity to bring Zimbabwe back
into the fold of legitimacy and move the Zimbabwean crisis off the regional and international
agenda. To achieve this objective, regional governments and the African Union (AU) were more
than happy to settle for the Zimbabwe Government’s minimal adherence to the SADC norms
and standards as proof that Mugabe was moving towards a reform agenda. For the European
Union (EU) and the United States, the election also provided a slight opportunity to bring
Zimbabwe ‘back into the fold’, with the international community feeling increasingly frustrated
over its limited success at diplomatically pressuring the Zimbabwe Government into a change



of political direction. Indeed, there were some indications of divisions within the EU over the
Zimbabwean question. However, the decision to shut out a wide range of western observers,
and the lack of progress in the reform of election conditions, meant there was little likelihood
that the election would be favourably received by western governments.

Given the conditions under which the election took place, the outcome was predictable. ZANU
PF won 78 seats (in addition to the 30 under the control of the President), the MDC 41 and 1 seat
went to an Independent. Moreover, the manner in which the ruling party ‘won’ the election and
the tone of its campaign provided little indication that ZANU PF was interested in resuming a
national dialogue. A report by a coalition of Zimbabwe human rights groups characterised the
outcome of the election as follows:

The election was not, as it should have been, a contest between two political parties. The
battle was really between the ruling elite and the governed. The distinction between the state
and ZANU (PF) has virtually disappeared. ZANU (PF) was able to mobilise all the resources
of the state, human and financial, administrative and coercive, to support its campaign. The
electoral authorities made no effort to proscribe or limit abuses of this nature. This was not
only a huge and unfair advantage in itself, but enabled ZANU (PF) to present itself as being
the sole party with the power to deliver, and personified this in the powerful figure of Mugabe
himself. In a context where a large proportion of the electorate is held hostage to government
food handouts many voters, particularly those in the rural areas, find it expedient to vote not
for the party they want to win, but for the party they think will win. (Zimbabwe Human
Right NGO Forum, 2005b, 27.)

A similar finding was made by another assessment of the ZANU PF victory carried out by
the South African-based Institute for Democratic Alternatives in South Africa (IDASA). This
report noted that while the 2005 election was less violent than in the past it was nevertheless
characterised by ‘some violence ... supplemented with coercion and threat, revolving strongly
around the political use of food and coordinated by state agencies through ZANU PF supporters
and militia’. (Reeler and Chitsike, 2005, 47.)

The tone of the ruling party’s campaign left little doubt that the opposition were seen as local
extensions of outside forces, bent on “unpatriotic” intentions. As the ZANU PF election manifesto
proclaimed:

The March 2005 Parliamentary Elections are set to take place against the backdrop of greater
more desperate attempt by Britain’s Labour Government to effect “regime change”, so that
Zimbabwe is re-colonised and placed under the pliable puppet government that Blair hopes to
use to restore white settler kith and kin. (ZANU PF Election Manifesto, 2005, 11.)

The entire thrust of the ruling party’s media campaign was used to divide Zimbabweans rather
than provide a bridge for future dialogue and reconciliation. Even the popular music broadcast
as a political tool was used to invoke memories of the liberation struggle and to link the enemies
of that struggle to opposition politics in 2005. As a recent report noted about the use of radio and
television jingles during the 2005 campaign:

.. nothing much has changed in terms of how music of the pre-1980 “resistance” is used,
save that the colours of the enemy have slightly changed. The dichotomies and symbolism
remain the same: Tsvangirai is characterised as another puppet, just like Muzorewa, Chirau,
Chikerema, and Joshua Nkomo before him. The real “people” are Zanu PF. (Alexander and
Raftopoulos, 2005, 56.)



Thus the pre-election conditions, the conduct and tone of the election campaign, and the fact that
the election outcome re-established the divided international position on Zimbabwe, meant that
the issue of Mugabe’s legitimacy and that of his Government’s remained a major post-election
issue. Characteristically, faced with continued international opposition the Mugabe regime did
not seek a political compromise, but went on the offensive against both external and internal
‘enemies’. Against the range of external forces against his Government, Mugabe repeated his
accusations that those in the West who continued to oppose him did so because of his attempts
to address colonial injustices, specifically around the land question. Criticisms of his governance
and human rights abuses were dismissed as the hypocritical outbursts of former colonial powers.
The international stand-off on the Zimbabwe question thus persisted.

Internally the Government targeted several groups. Before the election, NGOs had been under
attack since 2004, in the form of an NGO Bill that threatened to shut down all civic groups
receiving foreign funding for governance-related activities. This major threat to human rights
NGOs kept them occupied in trying to fight the Bill for much of 2004 and early 2005, and for the
most part unable to carry out their core functions in human rights work, including preparations
for the election. This threat to NGO activities involved religious groups, and thus drew some
churches into a dispute with the state over what they consider ‘God’s work’, which should not
be prescribed by the state. Yet, it has been observed that ‘the levels of fear among priests and
pastors are high and there is need to encourage and resource pro-democracy congregation and
activities to counterbalance the state resources already being used to undermine the growing
voices against injustice in the church arena’ (Alexander and Raftopoulos, 2005, 86). Attempts
by three Catholic, Anglican and Evangelical bishops in 2004 to mediate between the two major
political parties came to nought (Muchena, 2004), and since the election there has been no major
attempt to revive this initiative.

State attempts to destabilise the labour movement were intensified between January and July
2005. In February, the Congress of South African Trade Unions (COSATU) attempted to send
a fact-finding mission to Zimbabwe to assess the alleged abuses of labour rights by the state.
The COSATU delegation was deported from Zimbabwe and accused of being a US/ICFTU
(International Confederation of Free Trade Unions) front to destabilise nationalist governments
in the region. In the words of the state-controlled Sunday Mail:

The ICFTU have for long coveted the COSATU role in the anti-apartheid struggle. COSATU
had demonstrated its capacity to have street power. The ICFTU has been keen to commandeer
that street power against the liberation movements in the SADC region. So now they are
looking for incidents that will outrage the South African public so that they can mobilise
workers to demonstrate. They wanted the Zimbabwean government to arrest the COSATU
delegation or to manhandle them. (Sunday Mail, 6 February 2005)

The Zimbabwe Congress of Trade Unions (ZCTU) also alleges that the ruling party is using four
affiliates of the national body to destabilise the movement and remove its current leadership,
whom it considers political enemies. In April, the President, first Vice President and Secretary-
General of the ZCTU were assaulted by 50 youths “allegedly led by a senior intelligence officer’
(Zimbabwe Independent, 29 April 2005). The state-controlled daily paper has continuously attacked
the ZCTU, criticising the leadership and calling for its resignation. As one editorial in the Herald
read:

The ZCTU should rid its structures of all those with political ambitions and sharks bent on
enriching themselves on the poor workers’ subscriptions. (Herald, 13 April 2005.)



In May, the police raided the head office of the ZCTU in search of evidence that the labour
movement was involved in foreign currency transactions and other suspected illegal activities.
The movement’s leadership alleged that the state was bidding to criminalise it and replace it
with more pliable ZANU PF loyalists, ahead of the June 2005 International Labour Organisation
(ILO) conference at which the ZCTU was due to present a critical report on state violation of
workers’ rights in Zimbabwe. In the words of the ZCTU secretary-general:

Government believes that the ZCTU is a problem child that must be dealt with seriously. The
whole system is meant to criminalise the ZCTU leadership ahead of the International Labour
Organisation conference so that they are grounded. (The Standard, 15 May 2005.)

In the case of both the NGOs and the labour movement, the Government has sought to severely
control and undermine the critical functions of civic groups in order to increase its authoritarian
grip on civil society. In addition, the Government’s restrictions on the independent press were
re-emphasised in the July decision of the Media and Information Commission (MIC) to refuse
permission to the Associated Newspapers of Zimbabwe (ANZ) to publish The Daily News and
The Daily News on Sunday. In the view of the Media Monitoring Project of Zimbabwe (MMPZ)
the ruling:

. clearly demonstrates the undemocratic authority of the MIC to circumvent the due
process of law and the deeply flawed nature of the Access to Information and Protection of
Privacy Act (AIPPA) that provides the MIC with this authority. Since 2003 the MIC has
forced four newspapers to close down — all for reasons that do not outweigh Zimbabweans’
constitutionally guaranteed rights to freedom of expression. (MMPZ, 2005.)

These attacks on civic groups and the media indicated a shrinking of the political space in which
any form of political dialogue involving civil society might occur. Significantly, however, these
attacks occurred under the claim of the rule of law, a claim made historically by other authoritarian
regimes. Such a claim brings to the fore the central question raised by the outstanding African
social scientist Mahmood Mamdani: “What happens when the state resorts to law to violate
rights?” (Mamdani, 2002, 38.)

Operation Murambatsvina

In May 2005 the Government launched the Operation Murambatsvina, roughly translated as
‘remove the filth’, to remove informal settlements in all the major urban and peri-urban areas in
Zimbabwe. The official reasons for the operation included: the arrest of disorderly urbanisation;
the clamping down of illegal economic activities such as foreign currency dealings; and the
reversal of environmental degradation caused by urban agricultural practices. In effect the
outcome of the operation has been devastatingly destructive. According to the UN Special
Envoy report, an estimated 700,000 people in the cities lost ‘either their homes, their sources of
livelihood or both’, while a further 2.4 million people were affected indirectly. The report was
unambiguous about the effects of the operation, as the first two of its findings make clear:

i) Operation Restore Order, while purporting to target illegal dwellings and structures and to
clamp down on alleged illegal activities, was carried out in an indiscriminate and unjustified
manner, with indifference to human suffering, and, in repeated cases, with disregard to several
provisions of national and international legal frameworks.

it) Even if motivated by a desire to ensure a semblance of order in the chaotic manifestations of rapid
urbanisation and rising poverty characteristic of African cities, nonetheless Operation Restore



Order turned out to be a disastrous venture based on a set of colonial-era laws and policies that
were used as a tool of segregation and exclusion. (UN Special Envoy, 2005, 7.)

The UN condemnation was echoed in several other reports. Action Aid International
concluded:

The Government of Zimbabwe failed to articulate any justifiable reasons why Operation
Murambatsvina/Restore Order had to be undertaken in the manner that it was. Responses
to both the government’s conduct and the emerging impacts of the operation have largely been
inadequate. The reasons for this inadequacy range from the current political environment in
the country that restricts civic engagement, to a limited capacity to carry out policy analysis.
(Action Aid, 2005, 4.)

The Solidarity Peace Trust judgement on the operation noted there ‘is no precedent in southern
Africa for such a movement of people in a nation supposedly not at war with itself’. (Solidarity
Peace Trust, 2005, 9.)

The section in this report dealing with the judiciary will review the legalities of this operation.
For the purposes of this section, Operation Murambatsvina amounted to an attack on a major
social and economic base of the urban sector. The attacks reaffirmed the longstanding antipathy
of the Government towards urban citizens, for long regarded as enemies of the ruling party and
not sufficiently grateful to ‘those who brought freedom to the country’, and they followed a
number of years of interference with MDC-dominated urban councils. The combination of these
processes has amounted to a political refusal to acknowledge the rights and representatives of
large numbers of Zimbabweans citizens, thus proscribing opportunities for national dialogue.
Even as the ruling party has extended the powers of traditional authorities in the rural areas,
thereby failing to democratise rural governance structures, it has also contracted the space for
democratic participation in the urban areas.

Going It Alone

In foreclosing any new opportunities for national dialogue and reconciliation, the Mugabe
Government has determined to go it alone within the country. In line with such a course, the
Government has introduced the Constitution of Zimbabwe Amendment (No. 17) Bill, which
effectively sounds the death knell of some of the central tenets of any modernising state. Clause
2 of the Bill will allow almost any land in Zimbabwe to be subjected to state appropriation,
with no formal process being laid down for the acquisition of such land. Persons whose land
is acquired under this proposed law will not be allowed access to the courts to challenge the
legality of the acquisition. The enactment of such a law would grossly undermine the right to
property, the economic effects of which would be disastrous, nullifying any form of security
for investment and long-term economic planning. An assessment of post-election economic

conditions concludes that the effects of recent economic decisions by the Government have been
threefold:

They have allowed the regime to reward its leading followers; obtain the resources needed to
maintain minimal levels of state capacity; and to retain the support of the military, the police
and the traditional chieftaincy. Second, they have systematically undermined the society’s
capacity to generate resources it needs to continue this process in the longer term, and
therefore makes it more and more difficult for the regime to finance itself without inflicting
further costs on the economic and social system. And third, it has involved the forcible transfer
of massive resources from almost every social group in the society, and not just the white



commercial farmers that captured the attention of the west. Few members of the indigenous
population have been able to avoid these exactions and many of them now face life-threatening
and politically generated shortages of food, medicines, jobs and savings. (Brett, 2005, 5.)

The constitutional amendment includes a proposal to re-introduce a senate, partly under the
patronage of the President, which will provide yet another means of rewarding his supporters,
but in conditions of economic collapse. This political trajectory indicates the ruling party’s
determination to turn away from the popular demand for a more open constitutional reform
process that marked the period 1998-2000, thus scorning once again a major opportunity to
re-engage its citizenry in a national political dialogue. Such an initiative could have resulted
in a broad healing process, providing the space to navigate a new political dispensation and,
with this, a path to renewed national legitimacy. The constitutional debate from 1998-2000
was the first and only substantive popular national dialogue of the post-colonial period. It was
carried out in condition of relative openness, at a time when the ruling party felt compelled to
engage Zimbabweans on their views of the future governance of the country. This period was
a benchmark of possibility, but, as it proved, also a time of real threat to the future of ZANU
PF. Since then, President Mugabe and his party have taken a decisive repressive turn in their
political strategies, unwilling to risk any major opening up of political space for fear that the
momentum of opposition forces could once again expose the vulnerabilities of ZANU PF rule.

For the moment therefore President Mugabe remains adamant in his isolation and in his
unwillingness to talk with any national opposition forces. Instead, he is insisting that the ruling
party will only speak to the MDC in Parliament. In his insistence on the ‘illegitimacy’ of the
national opposition, Mugabe proposes that, rather than engage in any discussions with the
MDC, the only person he will talk with is British Prime Minister Tony Blair. In an attack on those
forces calling for ZANU PF-MDC discussions, Mugabe stated:

Today we tell all those calling for such ill-conceived talks to please stop misdirecting their
efforts. The rest of the world knows who must be spoken to. In case they do not, we tell them
here at Heroes” Acre that the man to be spoken to in order to make him see reason resides in
Number 10 Downing Street. This is the man to speak to and those at Harvest House [the
MDC headquarters] are no more than his stooges and puppets. What does it pay us to speak
to them? We would rather speak to the principal. (Herald, 9 August 2005.)

Conclusion

As the Zimbabwean crisis extends into another year, the absence of national dialogue remains
a deeply disturbing feature of the political landscape. As President Mugabe and his ruling
party entrench their repressive political domination, the need for new initiatives to break the
legitimacy stalemate in Zimbabwe is more urgent than ever. It appears highly unlikely that
internal opposition forces will in the near future be able to build up sufficient pressure to force
ZANU PF into a political compromise. There is little indication that regional powers will depart
from their position of solidarity with Mugabe in the current standoff with the West, whatever
pressure they have put on him in private. The rapidly declining economy clearly presents the
Government with enormous problems of sustainability. Such constraints however will not
translate automatically into a more pliant stand on the part of the Government; rather, they will
probably result in more authoritarian state reaction. There is a dangerous impasse in Zimbabwe,
and the need for national dialogue has never been greater.
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Creating an Environment Conducive to
Democracy and Human Rights

The African Commission believes that as a mark of goodwill, government should
abide by the judgements of the Supreme Court and repeal sections of the Access to
Information Act calculated to freeze the free expression of public opinion. The Public
Order Act must also be reviewed. Legislation that inhibits public participation by
NGOs in public education, human rights counselling must be reviewed. The Private
Voluntary Organisations Act should be repealed.

Compliance with Judgments of the Courts by the Government

Following the publication of the Report of the Fact-finding Mission to Zimbabwe, the Government
of Zimbabwe regrettably has failed to implement this recommendation on a number of occasions.
There have been five high-profile cases in which various arms of Government, including the
executive, three ministries, a statutory body, local authorities and the police, have failed to
comply with court orders, as described below. This non-compliance reflects a continuing trend
by Government and state institutions of failing to effect rulings by the judiciary, thus reinforcing
the perception of a continuing breakdown of the rule of law, a failure to respect the principle of
separation of powers, and the impunity of state institutions.

On 15 March 2005 Justice Tendai Uchena, sitting in his capacity as a judge of the newly
established Electoral Court,' nullified the results of the nomination court for the Chimanimani
constituency in which the presiding officer had unlawfully and unprocedurally refused to accept
the nomination papers of Roy Bennett.” Bennett intended to contest the March 2005 parliamentary
election as the candidate for the opposition Movement for Democratic Change (MDC).? Justice
Uchena postponed the election for the Chimanimani constituency pending a fresh nomination
procedure in which Bennett was to be allowed to submit his papers for nomination. A day later,
the President of Zimbabwe attacked the decision of the court at a public briefing with provincial,
government and party leaders at Gaza High School in Chipinge constituency. The Herald quoted
Mugabe as saying:*

I don’t understand the court’s decision. We can’t be held to ransom by a man who is in prison.
That is absolute nonsense. We will study the decision and appeal against it. He [Bennett]
has a case to answer. Rambai muchienderera mberi. Proceed as if nothing has happened.
Rwendo runo tinoda kutsvaira [This time around we are determined to sweep every seat.]
[emphasis added]

As a direct result of these utterances, inciting defiance of a court order, the Zimbabwe Electoral
Commission filed an urgent application for review of the decision of the Electoral Court and a
second urgent application for suspension of the judgment. Justice Uchena then unprocedurally
suspended his own judgment, thereby removing the protection he had offered to the petitioner
where his rights had been contravened. Clearly, the actions taken were a direct result of the

! The court was established under section 161 of the Electoral Act [Chapter 2:13].

2 Roy Bennett was the incumbent MP for Chimanimani constituency from the Movement for Democratic Change
who, at the time, was serving a jail sentence of 12 months for assaulting a fellow MP during a Parliamentary session.
He was convicted and sentenced by Parliament, rather than the courts.

3 Roy Leslie Bennett v. The Constituency Elections Officer, Chimanimani Constituency EP 1/05.

* As published in The Herald on 17 March 2005, in a front-page story.
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public ‘order’ given by President Mugabe to defy the court’s ruling, especially since the petition
had not been opposed originally by any of the respondents, including the Zimbabwe Electoral
Commission, and there had been compliance in gazetting the delayed date for a second sitting of
the Nomination Court for the Chimanimani constituency in the Government Gazette subsequent
to the ruling. The actions of the Zimbabwe Electoral Commission also lend credence to the
imputation of lack of independence, as their response was directly linked to the assertion by the
President that “We will study the decision and appeal against it’ [emphasis added).

On 13 April 2005 a Norton magistrate ordered prison authorities to release two British journalists,
Julian Simmonds and Toby Harnden, on bail of Z$1 million each.” They had been arrested on 30
March 2005 whilst visiting a polling station during election proceedings in the Norton area. They
were also charged with an immigration offence after it was found that their visas had expired.
One Evans Siziba, an immigration official aligned to the Ministry of Foreign Affairs, prevented
prison authorities from complying with the order served on them. As a result, the two accused
were held in detention until the case had been finalised and they had been acquitted of the
charges against them.

On 29 June 2005, following the attempted evictions and destruction of property of residents of
Porta Farm in Harare as part of the government’s Operation Murambatsvina, a Norton magistrate
granted a provisional order against the local authorities, the police and two ministers® interdicting
them from evicting and/or harassing the affected residents and from forcing the families being
taken against their will to any other location, including a holding camp at Caledonia Farm in
Harare. This was the third order in favour of the Porta Farm residents: the two previous High
Court orders’ in their favour granting similar protection had been openly and continuously
defied by the government authorities during previous attempted evictions, which was the reason
a further fresh application was made to the courts. Once again, the authorities ignored this third
court order: officials refused to accept service at the police station, and the police present at Porta
Farm indicated to the residents’ legal practitioners that they were not able to read, and in any
event would ignore the court order and continue acting in pursuance of the (illegal) instructions
they had received from their superiors. An application for contempt of court was subsequently
filed in the High Court at the end of July 2005.> The matter was heard before Justice Tedius
Karwi, who dismissed the application. He refused to provide reasons however, and, to